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many areas of the country. Fortu-
nately, registered nurses in Canada
can easily obtain temporary, non-
immigrant status to work in the
United States.

TN status for Canadians

Registered nurses with Canadian
citizenship have a distinct advan-
tage in obtaining temporary
employment in the United States.
Under the North American Free
Trade Agreement (NAFTA), they
need only follow a simple proce-
dure to qualify for eligibility as a
temporary worker.

The most appropriate category
for Canadian registered nurses is
the Trade NAFTA (TN) category
specified in the Agreement. To
qualify, the applicant must possess
a provincial licence to be consid-
ered a professional under the TN
category. The applicant must also
possess a licence to practice as a
registered nurse in the state of
intended employment, if required in
that state. A temporary or interim
licence should be sufficient to per-
mit entry under the TN category.

A presumption of immigrant
intent applies to TN workers. This
means the TN worker has the bur-
den of proving that she or he does
not intend to remain permanently
in the United States. The worker
needs to show an unrelinquished
Canadian residence or other signifi-
cant ties to Canada.

The concept of dual intent does
not apply to the TN category. This
means a TN worker cannot intend
to work temporarily in the United
States but also seck to remain per-
manently if his or her petition for
permanent residence is approved.

port of entry just prior to entering
the United States. A properly pre-
pared TN application takes only a
few minutes to adjudicate. Once
admitted, a TN worker is granted
an initial stay of one year. There-
after, a TN professional may
request extensions in one-year
increments. There is currently no
limit on the number of extensions
that may be granted.

H-1 status for non-Canadians

Registered nurses who are not
Canadian citizens are not eligible
for TN status and must apply for
an H-1 visa. The preparation of an
H-1 status application can cost as
much as $3,000 Cdn. depending
upon the complexity of the case.

Before Sept. 1, 1990, nurses with
a bachelor’s degree in nursing
applied as professionals under the
H-1B category. After Oct. 1, 1990
registered nurses were barred from
obtaining H-1B status and were
required to apply under the H1-A
category. Although filing an appli-
cation under the H-1A category
was a cumbersome process, regis-
tered nurses were not required to
possess a bachelor’s degree.

On Sept. 1, 1995 the five-year
program which established the H-
1A category expired. Because
Congress did not act to extend the
program before that date, regis-
tered nurses are, once again, eligi-
ble to apply as professionals under
the H-1B category, although they
will require a bachelor’s degree in
nursing to qualify.

The H-1B category is open to
aliens seeking entry into the United
States to work in a specialty occu-
pation. However, it must first be
shown that the job requires some-

%@lty occupation,
 Specialty occupation is

experience in the field of nursing in
addition to a bachelor’s degree). If
the position is a specialty occupa-
tion, the H-1B worker must show
that he or she is qualified to fill the
position.

To determine equivalency to a
bachelor’s degree in the specialty,
three years of specialized training
and/or work experience must be
demonstrated for each year of uni-
versity level education the H-1B
applicant lacks.

Labour laws

In order to hire an H-1B worker, a
U.S. employer must comply with
several labour requirements. The
employer must attest that it will
pay the greater of the actual wage
paid to all other individuals with
similar experience and qualifica-
tions at the place of employment
and the prevailing wage for the
occupation in the area of intended
employment.

Approval of an H-1B petition
can take up to two months. While
landed immigrants having a com-
mon nationality with Canadian citi-
zens — for example, British citizens
— do not require a visa, all other
landed immigrants must obtain a
visa from a U.S. consulate prior to
entering the United States.

Obtaining a visa from a con-
sulate can take an additional week.
Currently, pending legislation pro-
poses to exempt all landed immi-
grants of Canada from the need to
obtain a visa at a U.S. consulate.

An H-1B visa is initially valid for
up to three years. Extensions of up
to three years at a time may be
requested for a maximum stay of
six years. (Pending legislation may
require a three-year limit on H-1B
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status). The H-1B worker must
then remain outside the United
States for at least one year before
becoming eligible for H-1B status
again.

In contrast to the TN category,
the concept of dual intent is recog-
nized for H-1B workers. That
means a registered nurse may apply
for an H-1B visa while a petition
for permanent residence is pending.
A registered nurse in H-1B status is
also not required to show signifi-
cant ties to Canada.

Landed immigrants of Canada
who are eligible for Canadian citi-
zenship should consider acquiring
their citizenship before seeking tem-
porary employment as registered
nurses in the United States. Other-
wise, they may lose their landed
immigrant status while working
outside Canada. Alternatively,
landed immigrants can seek perma-
nent resident status in the United
States, although they will have to
remain outside the country until
they obtain their immigrant visas.

Case studies

¢ The Canadian citizen

Tamara was born in Canada. She
has a licence to practice as a regis-
tered nurse but has no job experi-
ence as a registered nurse and she
does not have a bachelor degree in
nursing. Tamara has been offered a
job in California for at least two
years and wants to start right away.
However, she does not currently
have a licence to practice as a regis-
tered nurse in California. She is
also interested in seeking perma-
nent U.S. residency in the future
and her employer is willing to file a
petition on her behallf.

As a Canadian, Tamara is eligi-
ble for TN status because she has a
provincial licence as a registered
nurse. However, Tamara will
require a licence (a temporary
licence should be sufficient) to
practice as a registered nurse in
California before being granted TN
status, unless she can prove the
work she will perform is not some-
thing which requires licensure in
California.

TN status is good for only one
year at a time. Therefore, Tamara
can only obtain a one-year visa. She
needs to obtain one-year extensions
as long as she wishes to work in the
United States.

Since Tamara wants to apply for
permanent residence, timing 1s
important. Because dual intent is
not recognized, she should file her
petition for permanent residence as
soon as she is admitted or immedi-
ately after receiving an extension.
Filing a petition for permanent resi-
dency may be grounds for refusing
TN status, since the worker must
not have an intention to remain
permanently in the United States.
Therefore, if she leaves the United
States and attempts to re-enter after
filing her petition, the Immigration
and Naturalization Service may
refuse her entry at the border if
they find out about the petition.

As registered nurses are currently
pre-approved for labour certifica-
tion by the U.S. Department of
Labor, Tamara’s employer is not
required to obtain a labour certifi-
cate. She can, therefore, obtain pet-
manent residence in less than a
year. As'long as she remains in the
United States and her status does
not expire before her petition is
approved, she should be able to
avoid problems. (However, she
should act quickly since pending
amendments will impose a require-
ment of up to five years experience
in the field of nursing as a prerequi-
site to qualifying for permanent res-
idence).

¢ The landed immigrant
Yvonne is a landed immigrant of
Canada and a citizen of the Philip-
pines. She has a bachelor’s degree
in nursing from a Canadian univer-
sity and a licence to practice nurs-
ing in both Ontario and California.
Yvonne has worked in Ontario as a
registered nurse for five years. She
has been offered a job as a regis-
tered nurse in California. The U.S.
employer normally requires a bach-
elor’s degree for the position. She
also wants to apply for permanent
residence and her employer is will-
ing to file a petition on her behalf.
Yvonne must apply under the H-
1B category. As she has a bache-
lor’s degree in nursing from a
Canadian university, it should not
be difficult to establish that she has
the equivalent of a U.S. bachelor’s
degree. She must also prove the
proposed job requires a worker
with a bachelor’s degree. Since her
U.S. employer can document that a
bachelor’s degree is normally

required for the position, the job
should qualify as a specialty occu-
pation for H-1B purposes. She also
has a licence to practice as a regis-
tered nurse in the state of intended
employment, which is a require-
ment for this category.

The U.S. employer must comply
with various labour requirements,
including attesting to the fact that it
is paying the greater of the actual
wage paid by the employer to all
other individuals with similar expe-
rience and qualifications at the
place of employment and the pre-
vailing wage for the occupation in
the area of intended employment.
The employer must submit a labour
condition application which will
take several weeks to obtain. The
employer must then file a petition
for an H-1B worker which will take
about one month to approve.

Since Yvonne does not have a
common nationality with Canadian
citizens, she must obtain a visa
from the U.S. Consulate General in
Toronto once her petition is
approved.

Yvonne wants to apply for per-
manent residence. Since the current
pre-approved labour certification of
professional nurses applies to her,
she will not have to obtain labour
certification. However, as Yvonne
was born in the Philippines (one of
the few countries subject to a coun-
try-specific waiting list for immi-
grant visas), she will have to wait
about one-and-a-half years after
her petition is approved before an
immigrant visa is available,

This should not be a serious
problem since dual intent is recog-
nized for the H-1B category. She
will not have her H-1B extension
refused merely because she has filed
a petition for permanent residence.
In any event, her initial H-1B peti-
tion will be approved for a period
of three years. Although she can
only maintain H-1B status for six
years, her immigrant visa should be
approved before that time,

Henry J. Chang is a Member of the
State Bar of California and the Law
Society of Upper Canada. He can
be contacted at (416) 362-6632;
fax (416) 362-1125; e-mail: attor-
ney @idirect.com; or web site:
hitp:/hweb.idirect.com/~aitorney/.
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